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::IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE, NALBARI:: 

PRESENT  : = Smti. K. R. Deka, A.J.S.  

Ref: G. R. Case No.597/15 

                 State                      

                  -vs- 

           Prafulla Baishya ..…….. Accused person.  

u/s-279/338 IPC  

EVIDENCE RECORDED ON  : 04.07.16, 05.07.17, 07.09.17,     

      05.03.18, 10.04.18, 28.05.18 & 10.07.18. 

ARGUMENTS HEARD ON   : 04.10.18. 

JUDGMENT DELIVERED ON  : 15.10.18. 

ADVOCATES APPEARED :      

For the State    : Mr.  R. Patowary, A.P.P. 

For the Accused    : Mr. A. Baishya & Smti. M. Das, Ld.   

      Advocates 

 

J U D G M E N T 

 

1.     The case of the prosecution, in brief is that a complaint was filed 

in the court of Chief Judicial Magistrate, Nalbari on 18.03.15 by the complainant 

Dipak Dutta against the accused Prafulla Baishya, rider of the motor cycle 

bearing registration No.AS 01 AY 8969 alleging inter alia that on 14.02.15 at 

about 3:30 pm., in the evening, the informant’s father Bipin Dutta came out of 

Nalbari Head Post Office at about 3:30 pm., in the evening and was proceeding 

from Nalbari Hajo bus stand through Bara Masjid chowk when the rider of the 

aforesaid bike being driven rashly and negligently hit the informant’s father and 

injured him grievously in his left hand. The incident was witness by Jintu Baishya, 
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home guard of Head post office, Nalbari. Hence, the case.  

2.   The case was transferred to the court of Ld. S.D.J.M., (S) for 

disposal. On receiving the same the Ld. S.D.J.M., (S) forwarded the case to the 

Nalbari Sadar police station for registering and investigating the same. On 

receiving the case, the Nalbari Police Station registered Nalbari P.S., Case 

No.276/15 u/s 279/338 IPC and conducted investigation. On completion of 

investigation, the I.O filed charge sheet against accused Prafulla Baishya u/s-

279/338 IPC.  

3.   In pursuance of the process issued, the accused person appeared 

before the court and on his appearance the copies of the case as per the 

mandate of law u/s-207 Cr.P.C. were furnished to the accused person. Thereupon 

prima facie case was found against the accused person u/s-279/338 IPC and the 

particulars of the offences u/s-279/338 IPC were read over and explained to the 

accused person and he was asked whether he will plead guilty of the offences 

charged or claimed to be tried. He had pleaded not guilty and claimed to be 

tried.  

4.  During the trial the prosecution side examined nine witnesses 

including the M.O and I.O. 313 Cr.P.C. statement of accused person was of 

complete denial. The defence side declined to adduce any evidence. 

5.   I have heard the arguments of both the sides.  

  

                            POINTS FOR DETERMINATION  

 

   •  Whether the accused Prafulla Baishya on 14.02.15, 

 at about 3.30 pm, at Nalbari-Hajo Road, in front of Nalbari Head  Post 

Office, under Nalbari PS, in a public way, drove a motor  cycle bearing Regd. 

No.AS 01 AY 8969 in a manner so rash as to  endanger human life and 

thereby committed an offence   punishable u/s-279 I.P.C. ? 

   •   Whether the accused Prafulla Baishya on 14.02.15,  

 at about 3.30 pm, at Nalbari-Hajo Road, in front of Nalbari Head  Post 

Office, under Nalbari PS grievous hurt to one Bipin Dutta  by  driving a  motor 
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cycle bearing Regd. No.AS 01 AY 8969  so rashly  as to endanger  human life 

and thereby committed an offence  punishable u/s-338 I.P.C. ? 

 

                        DISCUSSION, DECISION AND REASONS 

 

6.         PW.1 is Dipak Dutta, informant. He deposed that about one year 

ago, at about 3.00/3:30 pm., in the evening he was in his house. His father 

arrived and told him that while he was coming from the Head Post office, he was 

hit by a bike from the opposite side. The left hand of his father was broken. On 

the next day his father was brought to S.M.K., Civil Hospital. As he was busy in 

the treatment of his father there was delay in filing the FIR. Exhibit-1 is the FIR 

and Exhibit-1(1) and 1(2) are his signatures.  

7.   In his cross-examination he deposed that he did not write in the 

FIR that his father took treatment in Nalbari Civil Hospital on the next morning. It 

is not a fact that he has falsely stated before police that his father took treatment 

in the next morning. It is not a fact that he stated before police that the accused 

took his father to Nalbari civil Hospital and conducted his treatment and sent him 

home. The road in front of Nalbari Head Post Office is busy road. It is not a fact 

that the accident did not take place due to the fault of the motor cyclist. It is not 

a fact that the accident took place due to his father’s fault. His father has filed a 

MACT case. It is not a fact that in order to file the MACT case, this case was 

falsely filed.  

 

8.   PW.2 is Bipin Dutta, victim. He deposed that informant is his son. 

About thirteen months ago, one afternoon at about 3.30-4.00 pm., he came out 

of Nalbari Head Post Office to the road outside, when he was suddenly hit by a 

bike from the back side. He fell down on the scene. Blood was oozing from his 

forehead. Thereafter, some people arrived from the post office and picked him 

inside. He was given water. He regained his sense. The bike rider took him to 

SMK Civil Hospital and left him there promising to return. Thereafter he went 

home. On the next day, he again came to SMK civil Hospital and took treatment 

with his son. His hand was covered in plaster. Thereafter his son filed the FIR.  

 



G.R. Case No.597/15 

 

Page No.4 

9.   In his cross-examination he deposed that police did not took his 

statement. On the day of the accident he went home in a tempo. His eye sight is 

less. It is not a fact that without looking right or left he suddenly came to the 

road due to which the accident occurred. He stated that he filed a MACT case. It 

is not a fact that the accident occurred due to his fault. It is not a fact that he 

has filed this case falsely.  

 

10.   PW.3 is Ritumani Baishya. He deposed that he does not know the 

informant. In the year 2015, at about 3:30 pm., in the evening he was standing 

near the post office gate then Bipin Dutta came out of the office and while 

proceeding through the main road a bike came and hit him. He fell down on the 

road. The bike rider picked him up. Thereafter the bike rider parked the vehicle in 

the Nalbari Post Office and took a rickshaw and came to Hospital along with the 

injured. Thereafter, the victim left for his house. The bike rider came to post 

office and took his bike. The bike rider give his mobile number and his bike 

registration number, but he is unable to identify the bike rider today.  

 

11.   In his cross-examination he deposed that the place of occurrence 

is a busy road and hence the vehicles cannot ply speedily in that road. The victim 

stated that he did not sustain any injury. The victim is an aged person.  

 

12.   PW4 is Abjal Ali. He deposed that he knew the informant. He does 

not know the accused person. In the year 2013 in the month of February at 

about 12 am., in the morning he was on guard duty at Nalbari Head Post office. 

At that moment, Bipin Dutta crossed the road after coming from Maruti Hotel 

when a motor cycle hit him and he fell down. They went near the victim. The 

bike rider picked up Bipin Dutta and took him to Hospital and thereafter doing his 

treatment, he sent him home. The bike rider left the place. 

 

13.   In cross-examination he deposed that the road in front of Nalbari 

Head Post Office is a busy road. The vehicle could not drive speedily on that 

road. The accident occurred due to the fault of Dipak Dutta.  

 

14.   PW5  is Ridip Dutta. He deposed that he does not know the 

informant. He knew the accused person. One day, the accused Prafulla Baishya 
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took him to the police station. Accused Prafulla Baishya wanted to take zimma of 

his bike. The police kept the signature of Prafulla Baishya and returned him the 

bike. He also put his signature in the seizure list vide Exhibit-2(1). 

 

15.   Defence declined to cross-examine this witness. 

 

16.               PW6 is Apurba Barman. He deposed that he does not know the 

informant but he know the accused person. About two years ago at about 10 

am., in the morning he learnt that Prafulla’s vehicle was kept in the Nalbari P.S. 

When he went to the police station, police kept his signature in the seizure list. 

Exhibit-2 is the seizure list and Exhibit-2(2) is his signature. Police did not take 

his statement. 

 

17.   During cross-examination, he deposed that he did not witness the 

incident. He did not know which vehicle hit the injured. 

 

18.  PW.7 is Rajendra Kr. Dutta, MVI. He deposed that on 30.04.15, he 

was working as MVI in DTO, Nalbari. On that day, he inspected a motor cycle 

bearing Regd. No.AS 01 AY 9869 in connection with Nalbari PS Case No.276/15. 

On inspection, he found no damage. Ext.3 is the MVI report and Ext.3(1) is his 

signature. 

 

19.  Defence declined to cross-examine this witness. 

 

20.  PW.8 is Dr. Trailokya Haloi, M.O., of this case. He deposed that on 

16.02.15, he was working at SMK Civil Hospital, Nalbari as M&HO-1. On that day, 

he examined one Sri Dipak Dutta, 65 years, male, Village: Niz Paukhowa, P.S: 

Belsor Dist. Nalbari bearing Emergency registration No.11624 in connection with 

Nalbari P.S., case No.276/15. The patient attended self. On examination, he 

found the following injuries- 

  I) Injury to left wrist joint. On examination swelling and deformity 

is present. X- ray left wrist joint. Plate No.246 done at Dr. N.M.B. Baruah Nursing 

Home Nalbari shows colles fracture left wrist joint. Opinion:- In his opinion the 

mentioned injury No.1 is of grievous in type, within 24 hours old and caused by 

blunt object. Ext-4 is the Medical report and Ext-4(1) is his signature.   
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21.  In his cross-examination, PW 8 has stated that the time of 

examination was not mentioned in the injury report. The police requisition 

number was entered during issuing of the medical report but not at the time of 

examination. 

 

22.  PW9 is Bhupen Kalita, I.O., of this case. He deposed that on 

23.04.15 he was working as Attached Officer in Traffic Branch under Nalbari P.S. 

On that day, informant Dipak Dutta filed a complaint in the Nalbari court. On 

receipt of the complaint, the Ld. SDJM, Nalbari forwarded the complaint to the 

Nalbari P.S., for registering a case. On receipt of the complaint, the O/C of 

Nalbari P.S., registered Nalbari P.S., Case No.276/15 u/s 279/338 IPC and he was 

given the task of investigation. He visited the place of occurrence, recorded the 

statement of the witnesses, drew the sketch map and seized one Glamour bike 

bearing Regd. No.AS-01/AY-8969 in presence of witnesses along with RC., DL 

and insurance on 29.05.15 in the police station. He conducted the MVI of the 

vehicle on 30.04.15. He recorded the statement of the informant in the police 

station on 30.04.15. He collected the MVI report on the same day i.e., on 

30.04.15. The victim Bipin Dutta stated that he was taken to SMK Civil Hospital 

by the accused person for treatment. He collected the injury report of the victim 

on 14.05.15. Upon completion of investigation, he filed charge sheet against 

accused Prafulla Baishya u/s 279/338 IPC. Exhibit-2 is the seizure list and Exhibit-

2(3) is his signature and Exhibit-5 is the charge sheet and Exhibit-5(1) is his 

signature. 

 

23.         In his cross-examination he deposed that the place of occurrence 

is in front of Nalbari Head Post office, about at a distance of 100 meter away 

from Nalbari P.S. As per FIR Exhibit-1 the date of occurrence of the incident was 

14.02.15 at about 3:30 pm. The complaint was filed on 18.03.15 in the court of 

CJM, Nalbari. The informant did not inform Nalbari P.S., on 14.02.15 about the 

incident.   

24.   These are the materials on record. 
 
25.         Informant PW.1 Dipak Dutta who is the son of victim has not seen the 
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occurrence. Upon going through the complaint filed by the informant vide Ext.1, it is seen 

that the complainant lodged the FIR reported about an accident that had occurred with his 

father Bipin Dutta. As per the FIR, the incident occurred on 14.02.15, but the complaint 

case was lodged on 18.03.15 i.e. after a gap of one month and four days of the incident. 

The complainant in Ext.1 has explained the delay as being busy in the treatment of his 

father Bipin Dutta. As per the FIR, the victim Bipin Dutta admitted in SMK Civil 

Hospital as indoor patient, but the victim himself stated that he did not stay in SMK Civil 

Hospital following his injuries. Even in the medical report, Ext.4, it is not provided that 

the patient Bipin Dutta was hospitalized following an accident. Moreover, although the 

informant stated that his father was treated on 14.02.15, but the Medical report Ext.4 

shows that the victim was treated on 16.02.15. Furthermore, the evidence of the informant 

also shows that on the day of the accident, his father came home from SMK Civil 

Hospital and on the following day, informant took his father to hospital. That being the 

case, the date of medical examination of the victim should have been 15.02.15 whereas 

the date of examination is 16.02.15. Therefore, the medical evidence on record does not 

corroborate with the evidence of PW.1. The informant PW.1 not being a direct witness, 

his evidence regarding the accident could not be accepted. Coming to the evidence of 

victim PW.2 Bipin Dutta. He stated that on the relevant day of the occurrence, at about 

3.30-4.00 pm, he came out of the Nalbari Head Post Office and he was about to move on 

the main road, a bike came from the back side hit him. He stated that he was injured and 

was bleeding. Thereafter, he was taken to Nalbari Head Post Office. After giving him 

some water, he was taken by the bike rider to SMK Civil Hospital and after leaving him 

there, the bike rider i.e. the accused person left the place. Therefore, the evidence of PW.2 

suggests that he did not take any treatment in SMK Civil Hospital, event after being taken 

to hospital on the day of the accident itself. He also stated that he took treatment on the 

next day of the accident. Plaster was applied in his hand. This witness cannot explain as 

to why the FIR was filed after a gap of one month and four days of the accident, but if the 

complaint filed  by the informant is believed, he took treatment on the next day i.e. on 

15.02.15, but the medical report does not support the evidence of the victim that he took 

treatment on the next day of the accident. Apart from that, this witness failed to state as to 

whether the bike rider had driven the bike rashly or negligently and caused the accident. 

He stated that the bike rider had hit him from the backside without explaining what was 

the rash and negligent act on the part of the bike rider. PW.3 Ritu Mani Baishya is the 

home guard employed in the office of Head Post Office, Nalbari on the relevant day 

stated that when PW.2 came out of the Head Post Office, Nalbari and was about to go to 

the  road, one bike hit him from the backside. Thereafter, the bike rider stopped the bike 
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and parked the vehicle inside the Head Post Office, Nalbari campus and took PW.2 by  a 

rickshaw to SMK Civil Hospital, Nalbari and sent him home from the medical.  This 

witness stated that the place of occurrence  is a busy road and as such, the vehicles cannot 

ply on that road in rash manner. This witness also failed to state what rash and negligent 

act was performed by the bike rider due to which the accident occurred. Moreover, he has 

not been able to identify the accused person as the bike rider. Therefore, from the 

evidence of PW.3, it can be ruled out that the bike was driving speedily by the accused 

person. Now, coming to the evidence of PW.4 Abjal Ali, another home guard who was 

working in the Office of Head Post Office, Nalbari. This witness stated that on the 

relevant time, at about 12 pm, when he was on guard duty, he saw PW.2 coming out of 

maruti hotel and while trying to cross the road, a motor cycle hit PW.2 and he fell down. 

Thereafter, the motorcyclist took him to hospital. According to this witness, however, it 

was the fault of PW.2 for the occurrence. This witness also categorically stated that as the 

road in front of Nalbari Head Post Office is a busy  road, hence, the vehicles cannot ply 

speedily through that road. This witness has not attributed any rash or negligent driving 

on the part of the accused person. Next witness PW.5 is a seizure witness. This witness 

has put his signature in Ext.2 seizure list which was prepared by the I.O PW.9. I have 

gone through the Ext.2 seizure list and found that the motorcycle bearing Regd. No. AS 

01 AY 8969 along  with registration certificate were seized by the I.O not in the place of 

occurrence, but in the Nalbari PS campus after almost more than two months of the 

accident. PW.6 Apurba Barman is also a seizure witness. This witness although is not a 

direct witness supported the contents of the seizure list, but the motorcycle allegedly 

involved has been seized from the place of occurrence immediately, but after a gap of 

more than two months having passed, I do not find the seizure list to be a believable one. 

Ext.3 MVI report which is proved by PW.7 Motor Vehicle Inspector also shows that the 

motorcycle bearing Regd. No.AS 01 AY 9869 was not found to have any damages when 

it was inspected by the MVI on 30.04.15. It is already discussed above that the FIR Ext.1 

and the evidence of PW.1 does not corroborate with the evidence of Medical Officer and 

the Medical report vide Ext.4 because there is no concurrence on the date of examination 

as narrated by PW.1 and PW.2 with Ext.4. Moreover, Ext.4 the medical report shows that 

the patient who was examined on 16.02.15 had sustained grievous injury  which was 24 

hours old was to prove that the injuries were sustained by PW.2 not on 14.02.15, but on 

15.02.15, therefore, it is again reiterated that the medical report is not corroborated by 

PW.1 and PW.2 and hence, the same is not believed. Moreover, the evidence of PW.9 

shows that the place of occurrence which is shown to be in front of Nalbari Head Post 

Office is only at a distance of 100 meters from the Nalbari PS, but the informant did not 
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lodge any FIR before the Nalbari PS on 14.02.15 or did not inform the Nalbari PS on 

14.02.15 about the accident. Hence, I find the date of occurrence as stated by PW.1 and 

PW.2 to be doubtful one. I do not find to rely upon the evidence of victim PW.2 to base a 

conviction against the accused person. 

26.         The prosecution case has to stand on its own legs. The elements 

of the testimony of the witnesses is not clear and cogent whether the motor 

cycle bearing registration No. AS 01 AY 8969 was driven in rash and negligent 

manner by the accused as a consequences of which the accident occurred.  

27.   In the instant case, the prosecution has not been able to place 

before the court creditable and convincing evidence to show the involvement of 

the accused in the commission of the offences charged with to justify a 

conviction.   

28.         The court cannot form an opinion on mere conjectural hypothesis 

and fix liability on the accused without the offences being proved beyond all 

reasonable doubt. 

29.   The evidence on record does not lucidly portray the necessary 

elements required to constitute offences u/s-279/338  IPC. The prosecution has 

failed to prove the guilt of the accused person beyond all reasonable doubt. 

30.   In the backdrop of the entire evidence on record and taking into 

account the facts and circumstances of the case, the accused Prafulla  Baishya is 

acquitted of the offences u/s-279/338 IPC and he is set at liberty forthwith. 

31.   Bail bond will stand cancelled after six months.  

32.   Judgment is written in separate sheets and delivered in open 

court.  

   Given under my hand and seal of this court on this the 15th day of 

October, 2018.                          

 

                                       (Smti. K.R. Deka) 

                        Chief Judicial Magistrate, 
                                                                                 Nalbari.   
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    Dictated and corrected by me 

             

   

            (Smti. K.R. Deka) 

     Chief Judicial Magistrate, 

                 Nalbari.   

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

A P P E N D I X: 
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Witnesses for the prosecution 

 

P.W.1- Dipak Dutta, informant. 

P.W.2- Bipin Dutta. 

P.W.3- Ritumoni Baishya. 

P.W.4- Md. Abjal Ali. 

P.W.5- Ridip Baishya. 

P.W.6- Apurba Barman. 

P.W.7- MVI Rajendra Kr. Dutta. 

P.W.8- Dr. Trailokya Haloi, M.O. 

P.W.9- I.O Bhupen Kalita.      

 

Witnesses for the defence 

None 

 

Prosecution Exhibits 

Ext.1   - FIR. 

Ext.1(1&2) - Signature of informant, Hemanta Bezbaruah @ Seal. 

Ext.2   - Seizure list. 

Ext.2(1) - Signature of PW Ridip Baishya. 

Ext.2(2) - Signature of PW Apurba Barman. 

Ext.2(3) - Signature of I.O Bhupen Kalita.  

Ext.3   - MVI report. 

Ext.3(1) - Signature of MVI Rajendra Kr. Dutta. 

Ext.4   - Medical report. 

Ext.4(1) - Signature of M.O Dr. Trailokya Haloi. 

Ext.5   - Charge-sheet. 

Ext.5(1) - Signature of I.O Bhupen Kalita.  

 

Defence Exhibits 

No 

 

                                                          (Smti. K.R. Deka) 

                                                         Chief Judicial Magistrate,  
                   Nalbari.   


